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David Dickſon, Diſponnee of Thomas Dickſon his Brother, who was Hus- a 
band and Diſponnee of Griſſel Rachel Baillie, only Child of the de- \ Appellants. 
ceaſed Jobn Baillie of Walſton, and his Majeſty's Advocate - + 


George Lockhart of Carnwath, Eſq; eldeſt Son and Heir of George Lockhart 


of Carnwatb, Eſq; deceaſed, = - - » - - = = LReſpondent, 


AND 


The faid George Lockbart, r.. Appellant, 
The ſaid David Dickſon, and his Majeſty's Advocate - - - < Reſpondents. 


The CASE of George Lockhart Reſpondent in 
| the Original Appeal. 


C08 IR ISTOPHER Baillie of Walſton was ſeized. in Fee of the 
Lands of Walſton and others, near to 400 J. of yearly Rent, which 
Ss were held, partly of the Crown, and partly of Mr. Lockhart of Caru- 
warb, under a Feu Duty or ET ; he was remarkable for his 
bz conomy and Skill in the Management of Country Affairs, and 
| Bae, dying in the Year 1694, left his Eſtate fully tenanted, and was ſuc- 
P (A SEES ceeded by John Baillie his Son and Heir. | | 
Jobs the Son, though no Way equal to his Father in the Ma- 
FRI nagement of Country Affairs, having ſpent many Years of his Life 
Nin England, where he had contracted Intimacies, had embibed a 
x Notion, that by feeding of Cattle, and breeding of Horſes, he could 
| raiſe the Rents of his Eſtate, and by this Scheme of Improvement 
add greatly to the Value of it. He ſet out upon this Plan, and took into his own Hands the 
greateſt Part of the Lands of Walſton and Elrixdale : He ſtock'd them moſtly with Black Cattle, 
which he afterwards carried up to the Markets in England, and thus by Degrees launched out 
into à very extenſive Dealing, and having no longer Occaſion for the Tenants Houſes on theſe 
Lands, which were many in Number and expenſive to uphold, he either demoliſh'd them, or 
allowed them to go into total Diſrepair. | 


By this Improving Scheme, and a looſe diforderly Life, Mr. Baillie run himſelf into con- 
ſiderable Difficulties, and contracted great Debts ; whereupon ſeveral of his Creditors proceeded in 


legal Diligence, both againſt his Perſon and Eſtate, by Hornings, Inhibitions, Adjudications, 


Sc. to ſcreen himſelf from theſe, he took Sanctuary in the Abbay of Holyrood-houſe ; and 
it appears from authentick Documents, afterwards produced ih a Proceſs of Ranking of thoſe Cre- 
ditors, that his Debts at Whitſunday 1709, amounted to.74,923 l. Scots, or 6243 J. 135. 8 d. Ster- 
ling, beſides other conſiderable Debts which he owed in England. 50 f | 
Preſs d with theſe Difficulties, Mr. Baillie reſolved to borrow a large Sum of Money, to pay 
off the moſt urgent of his Creditors, from whom he expected conſiderable Abatements or 
Compoſitions, upon the Proſpect of immediate Payment :—— 4300 J. Sterling was accordingly 
borrowed from the Earl of Hindford, upon a Mortgage of the Eſtate, and upon an Aſſignment 
of Mr. Baillie's whole Moveables, particularly the Stock of Cattle upon the Grounds :—— This 
was but a temporary Expedient in his Diſtreſs ; his Debts were ſo great, that it was evident no- 
thing but a Sale of the Eſtate could effectually relieve him; and the chief Purpoſe of this Loan 
was, that Mr. Baillie might not be hurried ſo to ſel] his Eſtate at a Diſadvantage, but to have 
Time to find a Purchaſer ; and with this View, by Agreement with the Earl of Hindford, the 
Term for Repayment of the Money thus borrowed was fixed for the Year 1716. 

It was upon Occaſion of this projected Loan from the Earl of Hindford, that Mr. John IHamil- 
ton, Clerk to the Signet, came firſt to be employed in Mr. Bailke's Buſineſs ; the Contract with 
the Earl of Hindford bears Date the 10th and 13th Days of November 1708 : The 4500 J. was 
thereby agreed to be advanced as called for by Mr. Baillie, on or before the Term of Whitſunday . 
27094 and Mr. Hamilton was employed by Mr. Baillie to peruſe the Security to be granted for 

t Sum. 5 | = 

At the ſame Time Mr. Hamilton was directed by Mr. Baillie to look out for a Purchaſer of his 
Eſtate, and firſt came into Treaty with Sir Archbald Hamilton of Roſchaugh, who being informed 


1 
. 


of the Condition of the Eſtate, and bad Circumſtances of the few Tenants upon it, declined the 


Purchaſe. | = 5 _ © 
Mr. Hamilton was thereupon directed by Mr. Baillie to make an Offer of this Purchaſe 


to Mr. Lockhart of Carnwath, Part of whoſe Eſtate lay contiguous to the Eſtate of Wal- 


ſon. Mr. Lockhart having received the Propoſal, entered into a Treaty for ſettling 
the Articles and Conditions of Sale; but the Circumſtances of the Eſtate were ſuch, that no cer- 
tain Meaſure could be taken to fix a Rental for that Period, as the greateſt Part thereof had 

been for ſome Years waſte in Mr. Baillie*'s own Hands. But as the Eſtate had been regularly 
tenanted at the Time of Mr. Baillie the Father's Death in the Year 1694, and by the Son's in- 
tervening Miſconduct and Miſmanagement, was rather diminiſhed than increaſed in its Value, 


after various Communings and Meetings, in which Mr. Baillie ſhowed the greateſt Anxiety to 


conclude the Bargain, it was propoſed by him, and agreed to by Mr. Lockbart, that the Price 
ſhould be Twenty one Years Purchaſe of the Money and Victuał Rent that was payable out of 
theſe Lands at Mr Baillie the Father's Death, converting the Victual at 100 J. Scots per Chalder ; 
which, conſidering the Intereſt of Money in the Year 1709, and the particular Circumſtances of 
of this Eſtate, turned out to be a very great Price, 16 or 17 Years Purchaſe being the uſual and 
cuſtomary Rate at which Lands over all Scotland were valued and fold in the Year 1509. 

In theſe Terms the Bargain was at length verbally concluded; Mr. Hamilton, on the Behalf of 
Mr. Baillie, was by him directed to make out a Draught of the Agreement, which was afterwards. 
tranſmitted to Mr. Montgomery of Mackbiehill, as Agent and Attorney for Mr. Lockhart, was by 
him peruſed, and returned to Mr. Hamilton with ſome Alterations and Amendments ; and as Mr. 
Baillie continued highly ſatisfied with the Terms and Conditions of this Sale, he directed Mr. 
Hamilton to extend, in proper Form, the Minute of Sale, to be ſigned by himſelf in the Abbay 
where he then reſided, and from thence to be tranſmitted to Mr. Lockbari in the Country, to be. 
compleated by his Subſcription. Ea 5 | 

In this Interval of Time Mr. Baillie bethought himſelf of enlarging his Demands, and by 5 

OT ; | | | 5 | Ver 


| 11411 5 
verbal Meſſage which Mr. Hamilton carried to Mr. Lockhart, did inſiſt, Iſt, Fox a Faculty of Re- 


demption ; 2dly, To be entered gratis as Mr. Lockhart's Vaſſal, in that Part of the Eſtate which 


held of him; 3dly, To be releaſed or diſcharged of all Arrears of Feu and Tiend Duties due and 
ayable out of theſe Lands; 4thly, That Mr. Lockhart ſhould obtain a Grant of Mr. Baillie's 
Eſheat for Mr. Baillie's Uſe and Benefit; ;5thly, That Mr. Lockhart ſhould take a Right to the 
Debts owing to Mr. Baillie ; by which laſt Condition, *tis preſumed it was intended that. Mr. 
Lockhart ſhould take Right to a Number of Bonds which Mr. Baillie had taken from the Bank- 
rupt Tenants of this Eſtate for large Arrears of Rent. ; 8 5 

Thoſe Propoſals were the Subject of ſeveral Communings; the Faculty of Redemption was at 
length yielded to Mr. Baillie and to the Heirs Male of his Body. ——Mr. Lockhart did likewiſe 
agree to releaſe the Arrears of Feu and Tiend Duties, and to admit Mr. Baillie gratis as his 
Vaſſal in that Part of the Eſtate which held of him: But the other two Articles propoſed appear 


to have been abſolutely rejected; and theſe Conceſſions on the Part of Mr. Lockhart, being accepted 


by Mr. Baillie, it was propoſed and agreed to, that inſtead of ingroſſing theſe in the Minute of 


Sale, which was already extended in Terms of the original Agreement, Mr. Lockhart ſhould | 


grant an Obligement to the abovementioned Purpoſe on a Paper apart. 2 1 
1729. eee 21. Upon the 21ſt of June Mr. Hamilton, by Appointment, waited on Mr. Baillie at his Lodgings 
Purchaſe made by in the Abbay, with two Copies of the Minute of Sale, that Mr. Baillie might ſubſcribe the fame, 
Reſpondent's Fa- and which were afterwards to be tranſmitted to Mr. Lockhart to be compleated by his Subſcrip- 


ther, tion: Whether Mr. Baillie did then ſign both Copies of this Minute of Sale, does not with 
| Certainty appear, and is immaterial, ſeeing any one of the Copies compleated by the Subſcription 

of the Parties, thereby became binding and obligatory. ——— In Fact it appears that one 

s Copy of this Minute of Sale, ſigned by Mr. Ba#llie, was by him delivered to Mr. Hamilton, with 


particular Inſtructions that he ſhould carry the ſame to Mr. Lockhart to be ſubſcribed by him: But 
as he had a natural Jealouſy and Diſtruſt of all Mankind, he was ſo anxious to have this Bargain 
compleated in the Terms agreed, that before he would entruſt Mr, Hamilton, his own Agent, 


with that Copy of the Minute of Sale which was to be compleated by Mr. Lockhart's Subſcrip- 


tion, he inſiſted for, and took from Mr. Hamilton, an Obligation under a Penalty of 500 J. to 
procure Mr. Lockhart*s Subſcription to the abovementioned Minute and relative Obligation. And 
Mr. Baillie was ſo well ſatisfied with Mr. Hamilton's Conduct in having found a Purchaſer for the 
Eſtate, and with the Price at which it was ſold, that, as a Reward for theſe and other Services, 
he voluntarily gave Mr. Hamilton his Obligation for Half a Year's Rent of the Eſtate. | 
The next Day, being the 22d of June, Mr. Hamilton waited on Mr. Lockhart at his Houſe in 
the Country with the ſaid Minute of Sale, where it was compleated by Mr. Lockhart's Sub- 
 feription. . 5 | 7 
Bur Mr. Baillie's natural Inſtability and Fickleneſs of Temper, made him ſoon afterwards deſirous 
to fly off from this, which evidently was a beneficial Bargain on his Part : He could not think of con- 
deſcending to ask it as a Favour of Mr. Lockhart to be releaſed from this Agreement, but vainly 
imagined, that becauſe two Copies of the Minute of Sale were not ſubſcribed and interchanged, 
there was ſtill Locus Pænitentiæ, and forged a thouſand Falſhoods to induce a Belief that he had 
been cheated and impoſed upon in this Bargain, by an unjuſtifiable Combination between Mr. 
Lockhart and Mr. Hamilton, whom he ſuppoſed to be corrupted to betray his Truſt. {Fo 


Mr. Lockhart, conſcious to himſelf that no Bargain had ever been gone about in a FINE 


Manner, could not but think he was extreamly ill uſed, when a groundleſs Clamour of 
this Kind was induſtriouſly raiſed and ſpread, ſo that to have given up the Bargain, 
under ſuch Circumſtances, would have appeared. in the Eyes of the World as a tacite Ac- 
knowledgment of the Truth of thoſe 5 Suggeſtions : Mr. Lockhart was willing to be- 
lieve, that when Mr. Baillie came to think cooly upon the Matter, his own Intereſt, the moſt 
_ prevailing of all Conſiderations, would engage him to proceed in executing the Agreement; but 


as Mr. Baillie was inflexibly bent not to implement the Bargain of Sale, Mr. Lockhart was adviſed 


to require from Mr. Hamilton, under Form of Inſtrument and Proteſt, the above-mentioned Mi- 
nute, and immediately thereafter to extend and tender to Mr. Baillie an exact Copy of the faid 
Minute duly ſubſcribed by him, which was accordingly done. 5 . 

Mr. Lockhart having infeft himſelf upon the Precept of Seiſine, contained in the ſaid Minute 
of Sale, took the proper Steps, by a Charge of Horning, to compel a ſpecifick Performance 
of the Agreement. | £1 
Mr. Baillies Pro- Mr. Baillie applied to the Court of Seſſion for a Suſpenſion or Stay of Execution, and at the 


1709, 


ceedings to avoid fame Time brought an Action of Reduction, both againſt Mr. Lockhart and againſt Mr. Hamil- 


the Sale. ton, to reduce and ſet aſide the aforeſaid Minute of Sale: — The Grounds particularly ſet forth 
1709, November, in the faid Bill of Suſpenſion, and inſiſted upon as coincident with the Reaſons of Reduction, 
were, „ That the ſaid Minute was never compleat, there being a Blank left, when ſubſcribed 
„by Mr. Baillie, for the Converſion of the Victual Rent, which was afterwards filled up at 
% 100 J. per Chalder, when Mr. Baillie was not preſent“. Several Things were alledged to have 
been omitted in the Minute of Sale, which had been propoſed and agreed to at their Commu- 
nings; and it was particularly inſifted, That the Clauſe of Redemption was to have been in 
A theſe Terms, viz. That it ſhould be in Mr. Baillie's Power to have redeemed at any Time 
within twenty one Years, at twenty one Years Purchaſe of the Rent at the Time of the Sale, 
and that this was not at all mentioned in the ſaid Minute; upon all which, and other pregnant 
<< Reaſons, he had raiſed and executed a Summons of Reduction againſt Mr. Lockhart and Mr. Ha- 
e milton, as the ſame produced with the Bill of Suſpenfion would teſtify*— He alſo inſiſted, + That 
the Minute of Sale ought to be ſet aſide for Fraud, Circumvention and Lęſion; and it appears 


His Reaſons for it. 


from the Proceedings in that Cauſe, that the following Grounds of Fraud, Circumvention, and 
Leſion, were repeated and inſiſted upon by Mr. Baillie's Council, viz. 85 NEW 


19. That in this Bargain there was Læſio ultra dimidium. | 


His Grounds of 29. That though it was agreed betwixt Mr. Hamilton and Mr. Baillie, hat the Lands ſhould ür 


Fraud, Circum- redeemable at any Time within the Space of Twenty one Years, yet by the Obligement, as to the Revenſion, 


vention and Leſion Mr. Hamilton had conceived the Clauſe in quite different Terms, viz. That the Land fbould. be re- 


inſiſted upon. deemable at the End of Twenty one Tears. | 


* 


fired to take the Advice of Lawyers in that Afair before it was concluded, Mr, Lockhart required and 


took an Oath or Promiſe of Mr. Baillie not to communicate the Matter to any Perſon. 


This Charge of Fraud and Circumvention was often made, and regularly put in Iſſue, in the 
Proceedings of the foreſaid original Cauſe, and though Mr. Baillie had the Aſſiſtance of Eleven - 
eminent Council, no Attempt was made to prove any ſuch Fraud, Circumvention, or Leſion, or 


any Facility or Incapacity to contract, on the Part of Mr. Baillie, though the Facts and Circum- 


ſtances, from which theſe are now pretended to be inferred, were then recent, and conſequently 
a | x | | | as 


30. That though Mr. Baillie, at the Beginning of the Communing, told Mr. Lockhart, that be de- 
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as well known to Mr. Baillie and his Council, as they now can be, at the Diftance of near 5 


forty Vears, to the Appellant and his Council, who have been required, it the Courſe of the Pro- 
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ceedings, which are the Subject of the preſent Appeal, to point out or ſpecify any one Circumſtance of 
Fraud, Circumvention, or Lefion, now inſiſted upon and fo confidently aſſerted, which was not ſuggeſted 
and infifted upon in the original Suit, ben the very ſame Letters, Memorandums, and other Papers of 
any Canſequence which are now brought, after ſo great a Length of Time, and after the Death of ell 
the Parties principally intereſted in that Tranſaction, to ſupport a ſreſh Suit, were all Ne and 
inſifted upon, in that o?iginal Proceſs ; in which, after a Multitude of Repretentations, Supplica- 
tions and Petitions, all :n/fing upon the above-mentioned Reaſons of Suſpenſion and Reduction, and 
after repeated Interlocutors, all in Favour of Mr. Lockhart, in the Years 1709, 1710, the Court 
by their Decree found and declared, That. the Minnte of Sale and Agreement was a compleat Minute 
and Bargain, and that there was no Locus Poenitentiz, and repelled the Reaſons of Suſpen/ion 
and Reduction. | | | | 

Mr. Lockhart having attained Poſſeſſion of the Eſtate, in Purſuante of the above-mentioned 
Decree, was obliged to commence a new Proceſs, to aſcertain the Rental of the Lands, in 1694, 
that being made the Meaſure of the Purchaſe : — Mr. Baillie being a Party to this Suit, appear- 
ed by his Council, and obtained a conjunct Proof, with Mr. Lockhart, of the Rental: — Man 
Witneſſes were examined who had been Tenants in the Premiſſes, and the Proof being adviſed by 
the Lords of Seſſion, Judgment was given, and a Decreet thereupon extracted, Fix pINGG and 


And Decree upon DECLARING the Rental referred to in the Year 1694, to be 4792 l. 11 5. Scots, of 399 J. 75. 7 d. 


Sterling. 


Some of Mr. Baillie's Creditors having arreſted or attached, in Mr. Lockhart's Hands, the 
Price of this Eſtate, Mr. Lockhart was obliged to raiſe a third Proceſs of Multipliepoinding, in 
the Nature of a Bill of Interpleader, to which the Creditors Arreſters and Mr. Baillie were made 
Parties; the Scope of which Proceſs was, to aſcertain what Proportion of the Money, in Mr. 
Lockhart's Hands due to Mr. Baillie, theſe Creditors were ſeverally intitled to draw, that Mr. 
Lockhart might pay ſafely, and might in ſo far be exonered of any Demand which Mr. Baillie 
might have againſt him for the Sums thus decreed to be paid to his Creditors. 

To this Suit Mr. Baillie appeared, and made no Objection to Mr. Lockbart's Right or Title to 
bring fuch Action, or to his Creditors receiving Payment of their juſt Demands out of the Price 
of this Eſtate ; but after ſtrong Litigation between Mr. Baillie and ſome of his Creditors, con- 
cerning the Legality and Value of their Claims, Decreet was pfonounced, a/certaining the Claims of 
the ſeveral Creditors who twwere Parties to that Suit, which Mr. Lockhart was found liable to pay out 
of the Price of the Eſtate, and was accordingly decerned to pay, and did pay ſoon thereafter. 

After Payment made to this Claſs of Creditors, as there ſtill remained a conſiderable Balance 
of the Price in Mr. Lockhart's Hands; and as other Arcaſtments were made by other Creditors 
of Mr. Baillie, Mr. Lockhart was obliged to inſtitute a fourth Suit of Multiplie-poinding, Exo- 
neration, and Declarator, againſt ſuch of thoſe Creditors as were not within the Benefit of the 
former Decreet, of which Number Mr. Baillie's Wife was one, claiming, under a Decreet obtain'd 
before the Court of Seſſion, a ſeparate Maintenance yearly ; and the Ends of that Suit, as ſet 
forth in the Libel, were, „That Mr. Baillie might be decreed to ſatisfy Mr. Lockhart for hav- 
ing detain'd the Poſſeſſion of ſeveral Farms contrary to the Agreement and Minute of Sale.— 
„ That the neat Balance due by Mr. Lockhart to Mr. Baillie, after Payment of the Claims of 
<< the ſeveral Creditors above-mention'd, might be aſcertain'd, and that upon Payment of the 
« ſaid Ballance, Mr. Lockhart ſhould be exonered of the Price of the Lands, and of a ſepa- 
<«< rate Debt he owed to Mr. Baillie, which had in like Manner been affected by the Areaſtments 
of the Creditors ; — That Mr. Lockhart ſhould be allowed to conſign the Balance in the 
Hands of the Clerk of Proceſs, or in the Bill Chamber, upon Mr. Baillie's Hazard, there to 
remain under Conſignation, till Mr. Baillie ſhould grant a valid Diſpoſition of the Lands, in 
« Impliment of the Minute of Sale, and deliver up the Title Deeds of the Eſtate.“ | 

In this Suit Mr. Baillie again appeared, and two new Claims were produced and allowed of 
by Mr. Baillie, viz. One Bill of Exchange of the gd of May 1720, for Six hundred Pounds 
Sterling, and another Bill of Exchange of the 24th of the ſame Month, of Two hundred Pounds, 
both drawn by Mr. Baillie upon Mr. Lockhart, ordering him to pay theſe out of the Money 
in his Hands which he owed Mr. Baillic. | 


In the Courſe of the Proceedings in this Suit, a conjunct Proof was, upon Requeſt. of Mr. 


Baillie's Council, allowed him for aſcertaining the Value of the Damages claim'd by Mr. Lock- 


hart upon Account of thoſe Farms whereof he had not attain'd Poſſeſſion conform to the 
Minute of Sale ; — Mr. Baillie entered into a long Litigation with the Creditots Arreſters, 
concerning the Value and. Extent of their Claims; and theſe Points being determined by the 
Court, „Mr. Lockhart was decreed to pay Mr. Baillie's whole Debts claimed in that Suit; the 


og Decree upon Balance remaining in Mr. Lockhart's Hands was decreed to be paid to Mr. Baillie, upon his 


1722. Ju 27. 


Mr. Lockhart ſold 
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1740. 
New Action of Reduc- 
tion brought by Thomas 
Dickſon, the Appellant's 


« delivering to Mr. Lockhart a proper Diſpoſition and Conveyance of the Lands; and, till ſuch 
« Conveyance ſhould be made, the Balance was at firſt order'd by the Court to be paid into the 
« Hands of the Clerk of the Proceſs, or Bills; but thereafter, at the Defrre of Mr. Baillie, an Order 
« of Court was obtain'd, diretting the Balante to be lent to the Town: of Edinburgh upon Intereſt, 
« and at Mr. Baillie's Riſque and Hazard, to be fubjeff in whatever Hands it might be placed, 
« to make good an Aliment of 501. per Annum to Mr. Baillie's Wife, and the Refidue of the 
« Interefl to be paid to Mr. Baillie for his own Aliment and Suſtenance.”* 8 

After ſo many legal Proceedings and Decrees, to all which Mr. Baillie had been a regular 
Party, Mr. Lockhart, who had thus paid to Mr. Baillie and his Creditors the greateſt Part of 
the Price, could not entertain any Diffidence of his Title to this Eſtate, and apptehending no 
Hazard from an after Challenge, he proceeded at different Periods to ſell off and grant Feu 
Rights of conſiderable Parts of theſe Lands, and bound himſelf in abſolute Warranty to the 
ſeverat Purchaſers ; and though the Premiſſes were ſold in ſmall Parcels, and with a Servitude of 
Moſs for Fire from Mr. Lockbart's other Eſtate, he fold them at almoſt the ſame Rental and 
Price at which he had purchaſed: them from Mr. Baillie. 5 

Mr. Baillie continuing in his unfortunate Exceſſes and vicious Courſe of Life, was fo fre- 
quently intoxicated with Liquor, that at laſt he became diſordered in his Senſes, and a Com- 
miſſion of Lunacy was taken out againſt him in 1732, which was never ſuperſeded during his Lite. 

The Committees of Lunacy brought an Appeal in the Houſe of Lords againſt the Interlo- 
cutors of the Court of Seſſion in the original Proceſs of Suſpenſion, which being referr'd to 
a Committee, was diſmiſs'd, for not being brought within the Time limitted by the ſtanding Order 
of the Houſe. . 15 | t 5 Is * 
4 After vn Death of Mr. Baillie and Mr. Lockhart, and of all others any Ways privy to the 
above-mention'd Purchaſe, excepting Mr. John Hamilton, Thomas Dickfon, Husband and Diſ- 
ponee of Grizell Baillie, the only Daughter and Heir of the ſaid John Baillie, brought a Pro- 


Brother, under whom he TI 1 1 Majeſt 8 Advocate, againſt Mr 
een ow be cefs of Reduction and Improbation, with Concourſe of his Majelty's Advoc: . Fn 


Lockhart, (the Reſpondent in the original Appeal) eldeſt Son and Heir of Mr. Lockhart the 


Purchaſer, for reducing the above-mention*d Minute of Sale of the Lands and Eſtate of Walſton 4 c 
in the Year 1709; as alſo for reducing the other Decreets above-mentioned ; — and the Grounds Juction. 
of the ſaid Action as ſet forth in the Title are, That Mr. Baillie was a weak and prodigal Perſon, 
that he was impoſed upon, and fraudulently circumvented in the ſaid Bargain, to his enormous 
"Hurt and Lefion. | | . | 1 anſwer. 
Reſpondent's. Plea Mr. Lockhart the Reſpondent appear'd to this Proceſs, and did particularly inſiſt, ht after 
10 this Suit. the great Variety of Proceedings and Decreets concerning this Tranſaction, and as Fraud, Lefion and 
| Circumvention had been inſiſted on in the Proceedings in the original Suit, and over-ruPd by a De- 
creet now become final; and as no new Circumſtance either of Fraud, Circumvention, or Lefion, was 
now ſuggeſted or offered to be proved, other than what was ſuggeſted, and within the Cognizance 
of every Party at the Time of 7 former Suits, This Action was not now competent, at ſuch a 
Diſtance of Time, when not only the principal Parties concern'd, but all others, by whoſe Evidence 
the Truth could have been diſcovered, were dead, whereby he was depriv'd of all poſſible Means of 
PW | Tb 
1740. ful 2. A Lord Ordinary by Interlocutory of this Date, round the preſent Action of Reduction, 
1ſt Interlocutor Jnprobation and Declarator was not excluded by the Decreet of Suſpenſion produced. 
oY de on 0 r. Lockhart having preferred a Repreſentation to the Lord Ordinary, complaining of the In- 
ne Crols PP terlocutor above recited, and Anſwers having been put in thereto, his Lordſhip by Interlocutor of 
Nov. 10. this Date, having conſidered the ſame with the ſeveral Decreets and other Writings 8 | article 3d. 
2d complained of founded on, REFUSED Zhe Deſire of the Repreſentation, and adhered to his former Interlocutor. | id Reaſon « 
by the Croſs Ap- Mr. Lockbart thereupon prefer'd a Petition, and an additional Petition, to the whole Lords, auction. 
oe. complaining of the above-mentioned Interlocutors of the Lord Ordinary, and Anſwers having been | And iſt Br 
(7A Feretg. Put in thereto for Thomas Dickſon, their Lordſhips by their Interlocutor of this Date, ADHERED bereof. 
Groſs Appel. 0 the Lord Ordinary's Interlocutor, and refuſed the Defire of both Bills. anfuer, 


| This preliminary Defence being over-ruled, Parties went in to the Merits of the Cauſe; the 
Suppeſtions for Suggeſtions on the Part of Thomas Dickſon were, „That Mr. Baillie was a weak Man, of a 
Dickſon in this « prodigal and imprudent Temper, incapable to manage his own Affairs with Diſcretion, liable 
new Suit. « to be impoſed upon, and to ſüffer Advantages to be taken of him ;—29 That he was greatly 
e wronged, and impoſed upon in making this Bargain, for that it was not at all neceſſary, 
„ prudent, or expedient for him at that Time to have fold his Eſtate; — That he had ſepa- 
<« rate Funds, which, with the 4500 J. borrow'd from the Earl of Hindford, were ſufficient to 
« have cleared his whole Debts ; That he was made to believe, that he owed con- 
c ſiderable Debts in England, though in Reality he owed none.— 3. That the Manner in 
« which this Agreement or Bargain of Sale was brought about, was Evidence of Circumven- 14 Branch 
<« tion, and that he was hurried into the Sale, by the Artifices of Mr. Hamilton, whom he ſuſ- Reaſon of 
«© pected to have been corrupted. by Mr. Lockhart.—4. That the Difference between the Price oon. 
% given for this Eſtate and the real Value, was ſo great, that this of it {elf amounted to 
« Evidence of a Fraud,” ———It was admitted, that Mr. Baillie had a reaſonable Share 
of Underſtanding, and that though neither his Diſpoſition of Mind, nor the ſuppoſed Fraud in 
the Manner of concluding the Bargain, nor the pretended Lefion and Inequality of the Price might : 
be ſuch, as, taken ſeperately, would be ſufficient for reducing the Sale; yet, that the Whole taken Reſponder 
together might amount to a Sort of cumulative Fraud, &c. . fs ſwer and | 
1741. July 28. Upon theſe Allegations, and the Anſwers thereto made on the Part of Mr. Locthart, the Lord thereof, 
5 Ordinary was pleaſed to allow to either Party a conjunct Proof, before Anſwer, for proving the 
Rental and Value of the Eſtate as it was. after the Death of Mr. Baillie*'s Father, and prior to 
the Minute of Sale, and at the Date of the ſaid Minute of Sale, and as it was immediately after 
the Date of the ſaid Minute of Sale, or after the firſt Sett after Mr. Lockhart's entering into 
Poſſeſſion; and for proving the other Facts inſiſted upon as Reaſons for the Reduction and 
the Defences againſt the ſame; — and by a ſubſequent Interloculor of the 28h of November 
1741, the Court allowed to either Party a conjunct Probation not only of the Rental and Value 
of the Lands at the Periods before-mentioned, but alſo a conjun& Proof of any Facts which may 
tend to diſcover the yearly Value of the Lands from the firſt Sett after Carnwath's Purchaſe, till 1 
the Time they were feued out, and at the Time of the ſaid Feuing, what the Feu Duty was, and 1d Reaſo! 
what Conſideration was paid to the Superior, and what Improvement or Meliorations, or what cuction. 
other Advantages for improving the Rent were made by Mr. Lockhart ;—and ordered Mr. Lock- | 
hart to produce the Feu Charters. | 
Many Witneſſes were examined, and ſeveral Deeds and Papers produced, 
| For Proof of the firſt Article or Reaſon of Reduction, viz. That My. Baillie was a weak Man, 
Firſt Reaſon of of à prodigal and imprudent Temper, incapable to manage his own Affairs with Diſcretion, liable 10 
Reduètion. be Vnpoſed on, and to ſuffer Advantages to be taken of him; — Reference was made to the Depo- 
And Mr, Dic4/##'s ſitions of a Number of Witneſſes taken upon a Breive of Furioſity, which had been raiſed and 
Proof thereof. proſecuted ſeveral Years before for finding Mr. Baillie to be fatuous and furious, which 
Proof was of Conſent of both Parties repeated in and made Part of this Proceſs ; and as ſundry 
of theſe Witneſſes did ſwear to many Acts of Folly and Imprudence committed by Mr. Baillie, 
in the Management of his Country Affairs, and of later Years, during his Abode in the Abbay, 
it was inſiſted that theſe ſufficiently proved that Mr. Baillie was a Perſon of that Diſpoſition and Turn 
of Mind, to be eaſily over-reached and impoſed upon in a Tranſaction of this Conſequence. —=_ 
Reſpondent's An- That though Mr. Baillie had been concern'd in a Variety of Tranſactions of great i Brant 
ſwer. Conſequence, no one Inſtance could be proved or ſuggeſted, in which he had allowed any | Reaſo 
Advantage to. be taken of him : That his Unſkilfulneſs in the Management of Coun- tion, 
try Affairs, or his Imprudence in theſe Particulars, had no Tendency to prove his being 
a weak or facile Perſon in the Senſe of Law, liable to be over-reach'd or impoſed upon :— 
That it was admitted that Mr. Baillie was endued with a competent Share of rational Under- 
ſtanding ; and by Witneſſes of nexceptionable Character, he was proved to be readier to take Reſponds 
Advantages of others than to ſuffer any Advantage to be taken of him, and that his Fault lay Fer, 
in a vitious Turn of Mind and Want of Virtue, more than in. the Waat of rational Underftand- 
ing :— That the particular Acts of Folly which Mr. Baillie was proved to have been guilty of 
in latter Years, during his Abode in the Abbay, were long poſterior to the Minute of Sale; and 
by ſome of the Appellant's own Witneſſes, proved to have proceeded from a Train of habitual 
Drunkenneſs; and more particularly it was proved by Mr. Baillie's Lawyers and Agents vb, 
3 by him in the original Proceſs of Suſpenſion and Reduction, That he met | 
wit is Lawyers, ſtated his Caſe, and directed the Proceedings ; — That upon | | 
_ theſe and other Occaſions he converſed rationally, was of a poſitive Turn of Mind, ſtrongly 
wedded to his own Opinion, and particularly jealous of thoſe about him ;—That his Facility cc 
Weakneſs was never progored or thought 1 by any of his Lawyers or others concerned in his | 
Affairs, as a Reaſon of Reduction of Suſpenſion of the Minute of Sale. 
| | : * 


Nov. 28. 


Article 1. 


15 


Article 2. For proving the Second Article or Reaſon of Reduction, viz, that it was neither neceſſary or eu- 

ad Reaſon of Re- pedient for Mr. Baillie to have ſold bis Eſtate, becanſe the Money borrowed from the Ear! of Hindford, 

duction. with Mr. Baillie's other Funds, were ſufficient to have cleared all his Debis: There was produced a 
Number of Bonds due to him, all of old Dates, and a Particular was exhibited of Mr, Baillie's 
other Funds and Effects. . | 

Anſwers. It was anſwered for Mr. Lockhart, that if Mr, Baillie was under no legal Incapacity to fell his 


Eſtate, it was immaterial to enquire what his inductive Cauſes were, and whether rational or ir- 
rational : — That though the Eſtate had been charged with no other Debt than the 4500 7, 
borrowed from the Earl of Hindford, this of itſelf would have been ſufficient to juſtify the Sale 
as rational and prudent——But that it appeared from the above-mentioned Decreets of Ranking 
of Mr. Baillie's Creditors, that his Debts in Scotland, contracted before this Minute of Sale, did 
amount to 74,9231. Scots, or 6243 J. 135. 8 d. Sterling, beſides other Debts he was owing in 
England, the Particulars of which, at this Diſtance of Time, it was impoſlible for the Reſpondent 
to ſtate. That the Bonds produced were of ne Value, being moſtly granted for Arrears of 
Rent by Bankrupt Tenants of this Eſtate, of which not one Farthing had to this Hour been 
recovered. —And that the only ſeparate Fund of any Conſequence, which Mr. Baillie was poſ— 
ſeſſed of, was a Debt upon a Bankrupt Eſtate, which could be no immediate Fund of Relief to 
him in thoſe Difficulties, which had obliged him to take Sanctuary in a Place of Pri- 


vilege. 
Article 3d. The Third Article or Reaſon of Reduction, viz. That Mr. Baillie was circumpdened and fraudy- 
0 Reaſon of Re- Jently drawn into this Bargain, was branched out into the following Particulars, 
duction. It was objected in. the firſt Place, That Mr, Baillie was impoſed upon, and made to believe that he 
And it Branch 4 owing conſiderable Debts in England; and that this Circumſtance wwas urged in a Letter from 
tereof. Mr. Hamilton 20 Mr. Baillie, as an additional Conſideration for ſelling bis Fflate, 
Anſwer, « That it was incredible that Mr. Baille could have been induced to believe that he 
\* © was owing conſiderable Debts in England, if the Fact had not been fo : That Mr. la- 
« milton muſt have had Information of theſe Debts from Mr. Baillie himſelf; —— That 


« Mr. James Baillie, who had been formerly employed by Mr. Baillie of Walton, as his Agent, 
ce had expreſly depoſed, That Mr. Baillie informed him he was owing conſiderable Debts in 
« England ; and as few of theſe Engliſh Creditors did appear in the above-mentioned Proceſſes 
of Ranking, it was the more preſumeable that a conſiderable Part of the Money borrowed 
« from the Earl of Hindford had been applied for the Payment of theſe Englifþ Debts.” — Bat 
that however the Fact might be, Mr. Lockhart was no Ways concerned in this, and knew 
nliothing about it. | 5 
d Branch of 34 adh, It was alledged, hat Mr. Baillie had been hurried into this Bargain by the Artifice of Mr. 
Reaſon of Reduc- Hamilton; — that the Sale of this Eſtate was for the firſt Time propoſed to Mr, Baillie upon the 20th 
tion, e June 1709 ; that it was finiſhed by Mr. Baillie's ſubſcribing the Minute of Sale on the 219, and 
by Mr. Lochart on the 22d ; ſo that Mr, Baillie had neither ſufficient Time to deliberate, or adviſe 
with bis Friends in an Affair of this Conſequence, | | 
But as no Proof was offered, or is yet referred to in Support of this Allegation ; fo the direct 
Contrary appears from the Depoſitions both of Mr. Hamilton and Mr. Montgomery of Mackbiebill, 
Reſpondent's An- Mr. Hamilton depoſes, That it was the Subject of many Meetings and Communings,” 
wer and Proof Mr. Montgomery depoſes, ** That the Draught of the Minute was ſent to his Father, as Agent for 
thereof. « Mr. Lockhart, to be peruſed; that it was amended by his Father, and returned to Mr, Hamil- 
% ton as Agent for Mr. Baillie.“— And it appears from other Parts of the Proof, „That Mr. 
« Baillie went two ſeveral Times to Mr, Lockbart's Country Seat whilſt this Affair was in Agita- 
<« tion. What Space did really intervene from the Time it was firſt propoſed to Mr. Lockhart, 
or how many Meetings and Communings thereupon enſued, previous to the Completion of the 
Bargain, could not now at this Diſtance of Time be diſcovered - by the Reſpondent, otherwiſe 
than by Mr. Hamilton's Oath, to which Mr, Lockhart was willing and did propoſe to ſubmit for 
2 of this and every other controverted Fact; but this Mr. Dicꝶſon thought fit to decline and 
| oppoſe. 3 5 
zd Branch of the T5 It was objected, that Mr. Garden of Midſtrath, one of the Witneſſes to Mr. Bailie's Sub- 
11 Reaſon of Re- ſcription, was employed by Mr, Hamilton, and bribed by Mr. Lockhart, to prevail with Mr. Baillie, 
Wetion, over whom be was ſuppoſed to have had an Aſcendant, to enter into this Bargain of Sale; and upon 
1 a Diſcovery from the Accounts between Mr. Lockhart and his Steward, now at the Diſtance of 
near forty Years, that 25 Guineas was ſome Time afterwards paid to Mr. Garden of Midſtrath, 
upon an Order from Mr. Lockhart, it was from thence preſumed, that this Money muſt have been 
given to Mr. Garden for his good Offices, in prevailing with Mr. Baillie to ſell his Eſtate, 
Reſpondent's An- Mr. Lockbart could not take upon him to ſay, upon what particular Conſideration this Sum of 
Ker, Money had been paid to Mr. Garden, further than as he was informed that it was paid for Horſes 
which his Father had purchaſed from Mr. Garden, who was a Dealer in Horſes, upon Commiſſion 
from a Friend of Mr, Lockhari's in England. ——Mr. Lockhart and Mr. Garden were both dead 
before this Objection was moved. — This Sum might have been paid upon many other Ac- 
counts, which cannot now be explained. There was no Occaſion to bribe Mr. Garden to uſe 
his Intereſt with Mr. Baillie to ſell his Eftate, as it appears from other Parts of the Evidence, that 
Mr. Baillie was abundantly ſolicitous upon that Head, the firſt Propoſal for a Sale having ſprung 
from himſelf, and that he courted Mr. Lockbart, not Mr. Loctbart him. 8 
Branch of the 4hly, It was charged as an Article of Fraud againſt Mr. Hamilton, that after Mr. Baillte had 
1 of Re- Agniſed bis Unwillingneſs to implement the Bargain, Mr. Hamilton put into Mr. Baillie's Hands a 
: Paper of his own Hand-Writing, containing various Propoſals and Conſiderations, in order to induce 
Mr. Baillie to proceed in performing the Bargain with Mr, Lockhart : — From which it was in— 
ferred, that the like undue Influence muſt have been uſed to prevail with Mr. Baillie, when he 
firſt entered upon this Bargain. | 
*ondent's An- It never was made appear in this, or in the original Proceſs of Suſpenſion and Reduction, That 
th any Paper of Mr. Hamilton's Writing, containing ſuch Propoſals, was ſent to Mr. Baillie; But 
ſuppoſing ſuch Propoſals had really been made by Mr. Hamilton, after the Minute of Sale was 
ſigned, there was no Circumſtance to induce a Belief that ſuch Arguments had been uſed previous 
to the Signing of the Agreement. It never was pretended that theſe Propoſals ſprung from 
Mr. Lockhart, or by any Directions from him, or that he was ever made acquainted with the 
1 Purport of them. Mr. Baillie did himſelf propoſe to Mr. Hamilton to look oat for a Purcha- 
| - ſer of his Eſtate ; and ſpecially directed, that an Offer of it ſhould be made to Mr. Lockbart, 
with whom the Bargain was at Length concluded; — ſo that before this Period it was impoſſible 
to ſuppoſe that Mr, Hamilton could have Occaſion: to uſe any Arguments with Mr. Baillie to for- 
ward a Sale which he himſelf had projected, and was ſo anxious to compleat; —— and it was 
inconceivable what Influence thefe Propoſals, whether proper or improper to the R | 
fo LY | whi 


[6] 
which they were intended, could have upon the previous Minute of Sale, which, by a Decteet 
now irreverſible, was found to have been a compleat Bargain, — hb 


5th Branch of the 5 The laſt Circumſtance refer'd to, for Evidence of Walſton's being overeach'd, was, That the 


1 3 of Re- Minute of Sale was not extended in Terms of certain Propoſals ſaid to have been taken down in Wri- 
uction. 


Eſtate, and more particularly, That whereas by theſe Propoſals, Mr. Baillie haz inſiſted for a Faculty 


of Redemption at any Time within the Space of twenty Years, upon Repayment of twenty one Years 


Purchaſe of the Rent at the Time of the Sale, the Fuculty of Redemption, contained in Mr. Hamil- 
ton's Obligement to Mr. Baillie was ſo limited, that the Redemption was not competent till the 
End of twenty one Years, and was then only to be redeemable upon Payment of twenty one Years Pur- 


chaſe-of that Rent, which the Lands ſhould pay at ihe Time of the Redemption, and of what Sums 


Mr. Lockhart ſhould bejtow upon Meliorations and Improvements. 3 
Reſpondent's An- That whatever the original Propoſals might have been, it was ridiculous to- argue, that 
Iwer, becauſe the Bargain had finally been concluded upon different Terms, therefore one of the 
| Parties had been defrauded, ——T wo Points particularly inſiſted upon in theſe Propoſals were 
undoubtedly no Part of the final Agreement, and no Complaint was ever made by Mr. Baillie 
upon that Account. — And as to the pretended Variations or Omiſſions relating to the Power 
of Redemption, they had formerly been brought by Mr. Baillie under the Conſideration 
of the Court of Scſſion, at a Time when he might have had the Advantage of examining al! 
the Parties concerned in the Tranſaction upon their Oaths; and when he had an Opportunity 
of laying every Circumſtance before the Court, that could have tended to have made out 


his Caſe : But then his Suggeſtions were ſupported by no Proof, and were accordingly over- 


ruled by the Court. 


Now after that Judgment, the ſame Suggeſtions were again ſet up againſt the Reſpondent, 
when he was deprived of every Opportunity of proving the different Steps of the Tranſaction, 
or the Declarations or avowed Intentions of the Parties at that Time, any other Way than from 
what they then thought fit to reduce into Writing. It is not to be wondered at, if Mr. 
Lockhart refuled to agree to the Articles at firſt propoſed, if any general and unlimited Power 
of Redemption was then inſiſted upon, when he knew that immediately after the Purchaſe, he 
was neceſſarily to, be at very great Expence and Trouble in rebuilding all the Houſes upon more 
than one Half of the Eſtate, which it is admitted did then lie waſte and untenanted. In ſuch 
a Situation it was impoſſible that it could ever have been expected that he ſhould conſent, that 
the next Year after he had been at all that Trouble and Expence to bring the Eſtate only 
to its old Rent, Mr. Baillie or his Heir ſhould be at Liberty to come and redeem the Eſtate for 
twenty-one Years Purchaſe of that Rent, without any other Conſideration, perhaps only in order 
to ſell it, when ſo improved, to ſome other Perſon. | 


| Articles, © For proving the fourth and Jaſt Article or Reaſon of Reduction, viz. That the Price agreed to 

4th Reaſon of Re- be paid, conform to the Rental 1694, as aſcertained by the Decreet 1717, was no Ways equal to the 

duction. real "_ and Value of the Lands, numberleſs Schemes and Calculations were exhibited, founded 
upon falſe, imaginary and contradictory Suppoſitions. 


001. x: And in the firſt Place it was made a general Article of Complaint, That the Price was not 


For Mr. Dict/on, rated according to the Rent which the Lands paid at the Time of the Sale, but at a Time ſo far back 
as the Year 1694, when it was well known the Value of the Lands over all Scotland had roſe 
| confiderably from 1694 to 1709, | | 5 | 
Reſpondent's An- To this it was anſwered, that Mr. Baillie's Management of the Eſtate had been ſuch, that it 
ſwer. was in Nature impoſſible theſe Lands could have received any Improvement during his Poſſeſſion. 
— That a great Part of them had been thrown Waſte for many Years.—That the Tenants on 
the other Parts thereof were moſtly Bankrupts.— That there was no Rental in the Year 1709, by 
which the Price could be regulated, ſo that there was a Neceſſity to have Recourſe to that Ren- 
tal which had been ſettled by Mr. Baillie the Father, and which, after many Years Experience, 
ſubſequent to the Sale, was found. to be the full Value of what the Lands were able to pay. 
O0. 2. 2dly, And upon Suppoſition that the Rental 1694, was a proper Rule for eſtabliſhing the 
Price, it was objected, that beſides Money and Victual Rent payable by the Tenants in Walſton and 
Elrixdale, in 1694, a confiderable Part of the Rent conſiſted in other Preſtations, ſuch as Lint, 
Mool, Poultry, Carriages and perſonal Services, for which no Conſideration was given, the Price being 
- cimited to 21 Years Purchaſe of the Money end Vidtual Rent; and that the Tenants of theſe Lands 
were liable to ſuch Services and Conditions, was attempted to be proved, by two Leaſes of a Part o 
theſe Lands, in the Years 1690, and 1691, from which it was inferr'd, that the ſame Rent ſhould 
be preſumed ſo have been paid for all the other Oxgangs of Walſton and Elrixdale. And as a further 
Evidence of this Fact, there was produced ſome Scrawls of Accounts of the Hand Writing of 
Mr. James Baillie, wherein there was a particular Account of the Rent payable by each Tenant, 
of the Payments by them ſeverally made, and of the Arrears due from them reſpectively. 


1 That the Rental 1694 had been eſtabliſhed by Decree of the Court of Seſſion in the 


Year 1717, upon a moſt pregnant Proof by the Oaths of many concurring Witneſſes, to 
which no Objection had ever been made. — That the Rental thus eſtabliſhed was the Founda- 
tion of all the various Proceedings in the After-Decreets, aſcertaining the Price to Mr. Baillie's 
Creditors, and the Balance due to himſelf. — That the Accounts produced by Mr. Dickſon, and 


referred to, were no Ways authenticated or probative, and were in many Particulars contradicted 


by theſe two Leaſes which they were intended to ſupport.— That by theſe Accounts every Te- 
nant was ſtated as owing fo great an Arrear, as evidently ſhewed that this could not poſſibly be a 
juſt and true Rental of the Eftate.— That according to the uniform Practice in all Purchaſes, 
both judicial and voluntary, prior to the Year 1709, Poultry, Carriages, and perſonal Services, 
never were brought into any Rental, further than as they might be an Inducement to in- 
creaſe the Number of Years Purchaſe. That ſixteen and ſeventeen Years Purchaſe was proved 
in numberleſs Inſtances to have been the uſual and cuſtomary Price of Lands in the Year 1709, 
and for many Years thereatter, though in ſome ſpecial Caſes, particular Lands might riſe to a 
higher Price, and therefore that twenty one Year's Purchaſe of the Money and Victual Rent in 
1694, was an adequate Price, even ſuppoling it to be proved, as it was not, that theſe other Par- 


ticulars had been preſtable by the Tenants of that Part of the Eſtate ; and alſo ſuppoling that theſe | 


Lands had riſen in their Value in the ſame Proportion as other Lands in Scotland from the Year 
1694, to the Year 1709. 


Obi. 3. More particularly with regard to theſe Oxgangs of Walſton and Elrixdale, which by the Rental 


in 1694, as eſtabliſhed by the Decreet in 1717, are found to have paid 30 J. 7 s. 8 d. per Ox- 
gang, it was objected, That as by the Minute of Sale, Mr. Lockhart was intitled to. the Rents for 
the Year 1710, it appeared from the Rent Rolls, as ſtated by Mr. Lockhart's Steward, for ſuch of 
theje Lands as were that Year tenanted, That the Rent of each Oxgang, was charged: at the Rate of 
404. ; and from hence it was contended that it appeared that theſe Oxgangs muſt have been 
leis at the eforeſaid Rent, prior to Mr. Lockhart's Entry ; and as theſe Oxgangs were leis for the oe 
| | | ent 


ting by Mr. Hamilton, as containing the Conditions upon which Mr, Baillie was willing 10 fell bis 
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147. July 15. 1 
1 ced the following | me 2 
mplained of by duced, and Depaſitions of 'the Witneſſes adduced, find the Reaſons of the Reduction not proven, and 
abſolve and decern. | | 5 05 


recited of the 2d of July and 1oth. of November, 1740. 


the whole Lords June 19, 1741, and humbly hopes the Interlocutors complained of by the ſaid 
Croſs Appeal, may be reverſed, for theſe amongſt other 


Rent in the Tear 1711, nl Was inſiſted that 'this was Proof of the real Value of the Lands 47 the 
Time of the Sule. DL OM | | 


That the Proofs teferted to were clearly refuted by the Teſtimonies of Niirhbers of Witteſſes 


—— That though Mr. Baillie, anxious to eſtabliſh a high nominal Rent, was proved to have de- 
manded from the Tenants in theſe Farms 40 J. Scots per Oxgang, it was in like Manner proved, 
and by the ſame Witneſſes, that the Tenants did 
that 33 J. 65. 8 d. was the utmoſt the Lands could poſſibly-pay, and that they. would 
pay no more. That ſoon after the Purchaſe, Mr. Montgomery of Mackbiebill, acting as Mr. Lock- 
hart*s Steward, did conveen theſe Tenants, and examined them upon Oath to what Rent they had 
agreed to pay to Mr, Buillie ;—and although the Tenants declared the Fact as above ſtated, Mr. 
Montgomery, unwilling to accept of a leſs Rent than what, he was inform'd, Mr. Baillie had de- 
manded, did ſtate the Rental of theſe Farms as at 40 J. and prevail'd with the Tenants, (as an Ex- 
periment what Rent theſe Farms could truly yield, now that they would be under regular 
Management) to agree that theſe Oxgangs ſhould be ſtated at 40 J. for that and the ſucceeding 
Crop, but under zhis expreſs Promiſe and Condition, That if upon Tryal this ſhould be found too 
high a Rent, it ſhould be reſtricted to 33 J. 6 5. 8 d.——That upon the Faith of this Promiſe the 
Tenants continued in Pofſefſion of theſe Farms; but as upon Tryal it was found; and diſtinctl 
proved, that 40 J. was by far too high a Rent, the Tenants demanded, and Mr. Lockhart, upon a 
fair Repreſentation of the Fact, did conſent to the Reſtriction, and by a proper Writing ordered 
the ſucreeding Steward to ſtate Accounts with the Tenants of theſe Farms, at the Rate of 
33 J. 65. 8 d. per Oxgang.——That in the Year 1709, and for many Years thereafter, the Te- 
nants of this whole Eſtate were in bad Circumſtances, and unable to pay their Rents.— That 
they fell greatly in Arrear, many of them became bankrupt, and others quitted their- Farms, 
finding that even 33 J. 65, 8 d. was more than theſe Grounds were capable to afford, That 
Mr. Loc burt attempted to raiſe the Rent by Degrees, which continued to fluctuate for many 
Fears, and could never be brought to a Tiling Rental. —That theſe Arrears encreaſing annu- 
ally, Mr. Lockhart reſolved to fell off a "conſiderable Part of this Eſtate, which he executed in 
the moſt beneficial Manner, by feuing them out in ſmall Parcels, and got from theſe Purchaſers 
near to the ſame Price which he paid to Mr. Baillie, though the Value of Lands in general over 
Scotland did rife conſiderably after his Purthaſe of this Eſtate. That theſe Oxgangs continue at 
this Day to pay near the very ſame Rent at which they had been purchaſed by Mr. Lockhart, and 
by him feued out.— All which Particulars were clearly and diſtinctly proved, fo that there was 
no Room to preſume the contrary ; and it was in like Manner proved, by a Cloud of Witneſ- 
| fes, who all knew the Condition and Value of theſe Farms, that 337. 65. 8 d. was the higheſt 
Rent that theſe Oxgangs could poſſibly yield. 


olitively refuſe to give that Rent, and inſiſted 
agree to 


The Cauſe _ argued before the Lords of Seſſion, Fuly 153 1749; their Lordſhips pronoun- 
nterlocutor. The Lords having considered the State of the Proceſs, Writings pro- 


| Againſt this Interlocutor Thomas Dickſon preferred a Reclaiming Petition, to which Anſwers 


were put in for the Reſpondent; thereafter he put in an additional Petition, and Replies to the 
Reſpondent's Anſwer, and Anſwers were put in for the Reſpondent to Mr. Dicgſon's additional 
Petition. Upon adviſing of which, the Lords, by Interlocutor of this Date, refuſed the Defire 
of the ſaid Petitions, an adbered to their former Interlocutor. 5 1 


Thomas Dickſon died immediately after this Decree, having firſt conveyed his Eſtate real and 


_. perſonal to David Ditkſon, who has brought his Appeal againſt 'the foreſaid Interlocutors of the 
Iz th of July, and 15th of December, 174 | . | 


Mr. Lockhart has alſo brought a Croſs Appeal againſt the Lord Ordinary's Interlocutors above 
and the ſubſequent Interlocutor of 


8 3 8 O N A 


ae 


_ | ET 
to prevail, would be ſtript of their Property, which they have improved at a great Expence. 
© and be entitled to recover from the Reſpondent very great Damages for that Eviction. 


Mr. Lockhart alſo humbly hopes, that the Intetlocutors complained of in the original Appeal 
ſhall be affirmed, for theſe among other | . 
„JC 8 WA 1 5 

J. For that the Charge of Fraud, Circumvention and Leſion, 9 = "3 which a Bargain concluded 
near 4d Years Be, is now attempted to be ſet aſide, is founded only on Preſumptions unſup- 
ported by any Proof; on groundleſs Reflections and unjuſt Surmiſes, denied in the Life- time 
of the Perſons acquainted with the Tranſaction, and not then attempted to be proved, when 

every Opportunity was to be had of diſcloſing the Truth; but now ſet up when the Parties 
concerned are dead, againſt their Heirs, unacquainted with the Circumſtances attending it, and 

| utterly unable to procure any Proof to defend themſelves, Do | 

II. For that there is not the leaſt Pretence of Proof that the Perſon with whom this Tranſaction was 
concluded, was liable to be impoſed on,—And though it appears that he was concerned in a 
great Variety of Tranſactions, it is not pretended that any one of them ever was attempted 
to be impeached, or that in any one Inſtance he was over-reached, But on the contrary, 
before his irregular Manner of Life had brought on that Diſorder, which occaſioned a Com- 
miſſion to be taken out, which was above twenty Years after this Tranſaction, it is proved 

that he was always of a jealous and diſtruſtful Temper, ready enough to take an Advantage 
' bol others, but ever careful that none ſhould be taken of him. | | 5 
III. The Circumſtances attending the Tranſaction are ſuch as evidently ſhew no Deſign of Fraud: 
The Purchaſe was not of Mr. Lockbart's ſeeking; it is unqueſtionable that the Propoſal came 
from Mr. Baillie. —— The Perſon principally concerned in carrying it on, was employed by 
Mr. Baillie in that as he had been in other Buſineſs before on his Behalf : One who never was 
employed by Mr. Lockhart either before or ſince ——The Suggeſtions of Hurry and Precipita- 
tation are refuted by poſitive Evidence in the Cauſe, from which it appears that there were ſe- 
veral Meetings at different Places to ſettle the Terms. And there is not any one Circum- 
ſtance attempted to be proved, that in the leaſt tends to ſhew any undue or unjuſt Deſign in 
Mr. Locthart; He ſuggeſted nothing to induce, he concealed nothing that could prevent 
the Sale of Mr. Baillie's Eſtate : — Propoſals were made to him, not ſuch as he liked. He 
offer*d the Terms on which he would purchaſe, and they were agreed to; very unhappily for 
him, as he and his Family have upon that Account been involved in Suits for many Years, 

| not likely yet to have an End. 185 55 . 

IV. The ſtrongeſt and moſt convincing Evidence to ſnew the Fairneſs of the Tranſaction, is, that 

| the Price given for the Eſtate, appears, from a great Variety of Proof, to have been a full 
and adequate Conſideration : Above half the Eſtate is admitted to have then been unte: 
nanted, and without any Houſes; the Tenants in the remaining Part were in bad Circum- 
ſtances and great Arrears ; and tho' large Sums were afterward laid out upon this Eſtate, the 
Encreaſe of Rent above that at which it was purchaſed was extremely inconſiderable—eyen 
at that Rent the Tenants run into great Arrears.—Mr. Lockhart fold the greateſt Part of the 
Eſtate at almoſt the ſame Rent, and for near the ſame Price at which he purchaſed it, and it 
continues to be lett yearly at the ſame Rent at this Day. | =. 

Wherefore for theſe and other Reaſons Mr. Lockhart humbly hopes the Interlocutors complained of 
by his Croſs Appeal ſhall be reverſed, and the Interlocutors complained of by the original Ap- 
peal ſhall be affirmed, and that Appeal diſmifs'd with Coſts ; and ſuch other Relief given him, 
45 10 your Lordſbips in your great Wiſdom and Fuſtice ſhall ſeem meet. WS „ 
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